TOWN OF ST. JOSEPH

PROCEDURES FOR APPLYING FOR A VARIANCE 

 (Please follow these directions carefully to avoid unnecessary delays in processing your application)

INFORMATION

1. Definitions of a Variance are attached. Please read them carefully and be sure you are requesting the proper action. 

2. If you are not certain, to determine whether you need a County Variance / Special Exception, or Town Variance, please consult with a Town Board member, Town Zoning Administrator or a representative of the St. Croix County Zoning Department, at 1101 Carmichael Road, Hudson, WI 54016, 715-386-4680 for clarification.  Explain to them what you intend to do.  

3. A public hearing is required. Notices are published in the Hudson Star-Observer. This requires a lead-time of at least 2 weeks for Town applications, more for County applications.

THE PROCESS FOR TOWN VARIANCES:

1. Pick up or request the appropriate application from the Town Clerk. Provide all of the information requested on the application. Do not leave any blanks.

2. You will need the following information to complete the application:

· Your name, address, and telephone number or that of your Agent acting on your behalf 

· Name, address, and telephone number of the Contractor (if different from above)

· Property / Tax Identification Number

· Parcel Address 

· Legal description of the property (Lot/Gov’t Lot, Quarters, Section, Township, Range) as shown on your tax statement.

· Obtain a certified survey map (CSM) of your property and a copy of the half-section map that shows your property and adjoining properties from the Register of Deeds, St. Croix County Government Center, 1101 Carmichael Road, Hudson, WI 54016, 715-386-4650
· Deed / Plat / County Surveyor’s Map Number

· Number of acres or lot size

· What the land is currently used for and for how long, including any existing variances or special exceptions 

· How the property is currently zoned

· A written explanation stating why you are applying for the variance / special exception (whichever is appropriate)

· Site plan, pictures, drawings, etc. The plan must include all of the measurements of your lot and the exact distance between the proposed and/or actual structures

· Names and addresses of all adjoining landowners, including those on the opposite side of the road

3. Prepare 15 copies of the request and attach all documents. Include at least one copy of a map, no larger than 11” x 17”. 

4. After you have completed and submitted your application, ask for the dates of the meetings that you will need to attend. Plan Commission meetings are normally the 4th Wednesday of each month. The Town Board normally meets the 1st Thursday of the month. 

5. Applications must be received at least 14 days prior to the Plan Commission meeting you wish to attend. 

6. Ask the Chair of the Plan Commission or Clerk/Treasurer to place you on the agenda of the meeting. 

7. The Plan Commission Chair should inform you if a site visit is to be made. Before the Plan Commission conducts a site visit, place stakes in the corners of your lot. If requesting a variance for a structure, stake out the area in which you are requesting to place your structure.   It is helpful if you or your representative can be present during the site visit to answer questions by the Plan Commission. Site visits normally occur between 6:00 and 7:00 p.m., prior to the regularly scheduled meeting on that date.

8. Attend the Plan Commission meeting. The Plan Commission’s decision is a recommendation to the Town Board, but the Town Board is not obligated to follow it.

9. A public hearing concerning your application must be scheduled and advertised.  Action on your request will usually follow the public hearing as an order of business. If it has not been placed on the agenda it cannot be discussed or acted upon. Therefore, you must ask the Town Chair to place you on the Town Board agenda as well.  Plan to stay at the meeting until the Town Board votes on your application. 

THE PROCESS FOR COUNTY VARIANCES / SPECIAL EXCEPTIONS:

1. Pick up or request the appropriate application from the St. Croix County Zoning Office and follow their instructions.

2. Deliver a certified copy of the completed application to the Town Clerk.

3. Follow Steps 3 – 8 above

4. Ask the Town Chair to place your request on the Town Board agenda, in order that the Board may make a recommendation to the County concerning your application.  The Town Board will conduct a site visit prior to their meeting.   It is helpful if you or your representative can be present during the site visit to answer questions. Plan to attend the meeting of the Town Board.

TOWN FEES: 

· Variance fees are currently $300.00 (05/03/2007)

· Copying fees are $0.25 per page

DEFINITIONS:

VARIANCE - Variances from the provisions of the Code of Ordinances may be applied for only where, owing to special conditions, a literal enforcement of the Ordinance will result in an “unnecessary hardship” which is defined as meaning “an unusual or extreme decrease in the adaptability of the property to the uses permitted by the zoning district, which is caused by facts such as rough terrain or good soil conditions, uniquely applicable to the particular piece of property in the same zoning district.”

SPECIAL EXCEPTION - Special exception use permits are granted at the discretion of the Board of Adjustment. They are made available to validate uses which, while not approved within the zoning district in question, are deemed to be compatible with approved uses and/or not found to be hazardous, harmful, offensive or otherwise adverse to other uses, subject to review by the circumstances and the imposition of conditions, subject to the provision of the St. Croix County Zoning Ordinance.

ADDITIONAL INFO:

Code of Ordinances, Chapter 168 Subdivision of Land, Article IV, 168-18. Variances

A. The Town Board shall hear requests for variances from the literal provisions of this chapter in instances where strict enforcement would cause undue or unnecessary hardship because of circumstances unique to the individual property under consideration and only when it is demonstrated that the variance would be in keeping with the spirit and intent of this chapter. The Town Board may not grant as a variance any use that is not a permitted use or a special use under the terms of any applicable zoning ordinances.

B. In addition to the requirements above, in granting a variance the Town Board shall make one or more of the following findings:

(1) That because of the particular physical surrounding, shape or topographical conditions of the specified parcel of land involved a particular hardship for the owner would result as distinguished from a mere inconvenience if the strict letter of the regulation were carried out.

(2) That there are exceptional or extraordinary circumstances or conditions applying to the land or building which do not apply generally to land or building in the same zoning classification.

(3) That the purpose of the variance is not based exclusively upon a desire to increase the value of the income potential of the parcel of land.

(4) That granting of the variance is necessary for the preservation and enjoyment of substantial property rights of the applicant and the alleged difficulty or hardship caused by this chapter has not been created by any person having an interest in the parcel of land. 

(5) That granting of such variance will not, under the circumstances of this particular case, materially affect adversely the health and safety of persons residing or working in the neighborhood of the property of the applicant and will not, under the circumstances of this particular case, be materially detrimental to the public welfare or injurious to the property or improvements in such neighborhood.

C. The requirement of filing and recording a plat for subdivision shall not be waived.

VARIANCE DECISION PRINCIPLES

· Hardship or difficulty must be specific to one parcel, not one that affects all parcels the same (Alternative: if hardship affects several conti​guous parcels, consider rezoning).

· Loss of profit is not in itself a hardship (Alternative: modify the project to comply)
· Self-imposed hardship is not grounds for variance e.g., person bought substandard lot.

· Neighbors’ violation or variance does not justify a variance.

· Hardship cannot have existed in absence of zoning.

· Use variances not allowed; change in use requires map amendment.

· Popular opinion (e.g., “no one objected” or “supporters outnumbered opponents”) not grounds for variance decision.

COUNTIES & VARIANCES
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County Boards of Adjustment are often asked to grant variances from the county zoning ordinances. Recent court decisions have tightened the standards for granting a variance. The current law is reviewed in this article. The article is an excerpt from guide for Boards of Adjustment, soon to be published by the Wisconsin County Mutual Insurance Corporation.

What is a variance?

A variance authorizes a property owner to use property in a manner prohibited by the zoning ordinance.1
What types of variances are there?
An area variance and a use variance
What is an area variance?

An area variance relaxes restrictions on dimensions, such as setback, frontage, height, bulk, density and area.2
What is a use variance?

A use variance grants permission for a use that is not permitted by the zoning ordinance.

Is a use variance harder or easier to get than an area variance?

A use variance is harder to get than an area variance. Use variances involve greater changes in the character of neighborhoods than area variances.4 Use variances are expressly prohibited in floodplain and shoreland districts.5
Does the board of adjustment have the power to authorize variances concerning shorelands?  Yes

What are the standards for granting variances?

To authorize a variance, the board must find four things: (1) Owing to special conditions, a literal enforcement of the ordinance will result in “unnecessary hardship. (2) The variance is needed so that the “spirit of the ordinance” will be observed. (3) “Substantial justice” will be done by granting the variance.7 (4) The variance will not be contrary to the public interest. The board must find all four things in order to grant a variance. Usually, the most difficult thing for an owner to prove is unnecessary hardship.

UNNECESSARY HARDSHIP

What is the legal standard of “unnecessary hardship?”
At least for an area variance, to show unnecessary hardship, the property owner must demonstrate that without the variance, the owner has no reasonable use of the property.8 Where the record before the board demonstrates that the owner would have any reasonable use of the property without the variance, the variance should be denied.9 For example, an owner may be to use the property if the design of the project is changed or the property is used for a different purpose. The board’s decision should specify why the board found that the owner did or did not have a reasonable use of the property without the variance.

What are examples of applying the unnecessary hardship standard to an area variance? 

Example 1: The owner of a lakefront house seeks a variance to construct a deck facing the lake. It would be set back 64 feet from the lake. As proposed, the deck would violate the state statute and the county ordinance, which protect shoreland by requiring a 75-foot setback from the lake. The home was built over 60 years ago. During that time, 15 feet of shoreline was lost due to erosion. The deck would update the house, make the house look more attractive, and be used for recreational purposes and a view of the lake. Based on this evidence, the board must deny the variance because the owner has a reasonable use of the property without the deck.10
Example 2: A 1.3-acre lakefront property has a creek running through the middle. The property is zoned for a single-family residence. The county ordinance requires the residence to be set back 75 feet from both the lake and the creek. The owner sought a variance to build a residence. The owner must present evidence that no other home design could incorporate the setback requirements. Otherwise, the board must deny the variance.11
Does “unnecessary hardship” require that the hardship relate to a unique condition affecting the owner’s land?

Yes. If the hardship is shared by nearby land, a variance is not available.12 The “uniqueness” element is necessary to prevent the purposes of the zoning regulations from being undermined by the granting of piecemeal exceptions.13
To prove “unnecessary hardship,” it is sufficient to show that compliance with the zoning ordinance would be unreasonably burdensome?  No.14
Can unnecessary hardship be based on the owner’s personal circumstances?

No. Unnecessary hardship does not include conditions personal to the owner of the land, but rather to the conditions affecting the land Itself.15 For example, an owner can’t establish unnecessary hardship merely by showing that the owner’s family has grown and needs more space.

Can unnecessary hardship be self-created by the owner?

No. Unnecessary hardship also does not include conditions created by the owner such as construction of a structure requiring a variance.16 For example, an owner can’t split a lot to create two substandard lots and then claim hardship.

Can unnecessary hardship be based on the owner’s lack of knowledge that construction of a particular structure would violate the zoning ordinance?

No.17
Is it unnecessary hardship if the value of the property would be reduced without a variance?

No. The test is not whether a variance would maximize the economic value of the property.18
Is there a difference in the “unnecessary hardship” standard if a use variance is involved?

The Wisconsin Supreme Court has not decided this question.19 The Wisconsin Court of Appeals has held that a “no feasible use” standard applies to a use variance.20
BURDEN OF PROOF 

Who has the burden of proving “unnecessary hardship” and the other requirements for a variance?

The owner seeking a variance.21
What does it mean to say that the owner has the burden of proof?
The owner must present the evidence to support granting the variance. The board may not decide in favor of the owner merely because no one objects to the variance. The board also may not decide in favor of the owner merely because the objectors didn’t present evidence showing the opposite of the owner’s claims or didn’t refute the owner’s evldence.22 If a shoreland ordinance is involved, for example, the owner must present evidence that the proposed variance is not contrary to the public interest furthered by the shoreland ordinance.23
What kind of evidence must the owner present concerning dimensions?

The owner must offer actual measurements. It is not enough to “eyeball” dimensions.24 In some instances, a certified survey is necessary, particularly if precise measurements are necessary to reach a conclusion or the owner’s measurements are in dispute.25
DURATION OF A VARIANCE

Once a variance is granted, how long does it continue?

Probably forever. Variances are usually considered to “run with the land.” Since an area variance, at least, is based on the premise that the property has no reasonable use, it would probably be improper to restrict the variance to the current owner. This point has not been expressly settled in Wisconsin.26 If the zoning ordinance is amended to make it more restrictive, is the owner entitled to rely on the older less restrictive version? Only if the owner applied for a building permit which conforms to all zoning and building code requirements in effect at the time of the application.27
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